The Patient Centered Primary Care Collaborative Position on Legislative Changes To Enable the Patient Centered Medical Home in a Covered in an HDHP – Draft- 4/27/09
BACKGROUND

Section 1201 of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. No. 108-173, added section 223 to the Internal Revenue Code to permit eligible individuals to establish Health Savings Accounts (HSAs) for taxable years beginning after December 31, 2003.  Among the requirements for an individual to qualify as an eligible individual under section 223(c)(1) (and thus to be eligible to make tax- favored contributions to an HSA) is the requirement that the individual be covered under an HDHP. An HDHP is a health plan that satisfies certain requirements with respect to minimum deductibles and maximum out-of-pocket expenses. Generally, an HDHP may not provide benefits for any year until the deductible for that year is satisfied. However, section 223(c)(2)(C) provides a safe harbor for the absence of a preventive care deductible. That section states, “[a] plan shall not fail to be treated as a high deductible health plan by reason of failing to have a deductible for preventive care (within the meaning of section 1871 of the Social Security Act, except as otherwise provided by the Secretary).” An HDHP may therefore provide preventive care benefits without satisfying a deductible or with a deductible below the minimum annual deductible. On the other hand, there is no requirement in section 223 that an HDHP provide benefits for preventive care or provide preventive care with a deductible below the minimum annual deductible.  Although referenced, there is no definition of “preventive care” under section 1871 of the Social Security Act.  

Subsequently, the treasury/IRS has issued guidance further defining preventive care which unfortunately has been very narrowly construed.  
PREVENTIVE CARE—Guidance
Previous Notice 2004-23 provided that preventive care for purposes of section 223(c)(2)(C) includes, but is not limited to:

· Periodic health evaluations, including tests and diagnostic procedures ordered in connection with routine examinations, such as annual physicals.

· Routine prenatal and well-child care.

· Child and adult immunizations.

· Tobacco cessation programs.

· Obesity weight- loss programs.

· Screening services.
Notice 2004-50 provides guidance on the extent to which drugs or medications come within the safe-harbor for preventive care services under section 223(c)(2)(C).  The Notice states: 


[D]rugs or medications are preventive care when taken by a person who has developed risk factors for a disease that has not yet manifested itself or not yet become clinically apparent (i.e., asymptomatic), or to prevent the reoccurrence of a disease from which a person has recovered.  For example, the treatment of high cholesterol with cholesterol-lowering medications (e.g., statins) to prevent heart disease or the treatment of recovered heart attack or stroke victims with Angiotensin-converting Enzyme (ACE) inhibitors to prevent a reoccurrence, constitute preventive care. In addition, drugs or medications used as part of procedures providing preventive care services specified in Notice 2004-23, including obesity weight-loss and tobacco cessation programs, are also preventive care. 
However, the preventive care safe harbor under section 223(c)(2)(C) does not include any service or benefit intended to treat an existing illness, injury, or condition, including drugs or medications used to treat an existing illness, injury or condition. 

RATIONALE TO CHANGE THE LAW

Patients with an HDHP currently are required to make all payments for essential primary care services and medications used to treat chronic conditions out-of-pocket prior to satisfaction of the deductible.  In addition, some large employers have struggled to satisfy the legal requirement that patients pay for these services while in an HDHP when offering onsite clinics to encourage care or when trying to encourage primary care and adherence to recommendations as part of their overall health and wellness strategies.  As pay for performance (P4P) has become more prevalent and linked to outcomes, primary care physicians/providers have noted difficulty in encouraging some patients in these plans with high out-of-pocket cost to receive timely recommended follow-up, testing, and medications related to chronic disease management (such as routine HgbA1C testing and diabetic medications).  As more primary care physicians are organizing as Patient Centered Medical Homes (PCMH) these plans present barriers for some patients to adhere to treatment recommendations and follow-up when the costs are fully out-of-pocket.  In addition, an HDHP plan would conceivably not allow for payment of coordination of care or other blended models of payment being considered in PCMH or Accountable Care Organization (ACO) models prior to the deductible.   As we move to innovative ways to enhance and fairly align reimbursement of primary care delivery services, coordination of care efforts, and the medications used to treat chronic diseases, a change to the existing law would be in line with current health reform efforts.  

The number of people with HSA/HDHP coverage rose to 6.1 million in January 2008, up from 4.5 million in January 2007, and 3.2 million in January 2006. The January 2008 enrollment figure is six times the enrollment level in March 2005 (AHIP Feb 2009)
.  As these plans gain popularity due in part to significantly lower premiums, we believe without a change in the law to allow (but not mandate) first dollar coverage for primary care services, medications related to the treatment and prevention of chronic disease and payments for the coordination of care, efforts for meaningful reform and financial alignment to encourage primary care will be limited.   With President Obama’s position regarding the preservation of existing private plan options, we at the Patient Centered Primary Care Collaborative (PCPCC) believe that changing this law will be beneficial to patients and allow health plans and employers more flexibility to encourage and pay for essential primary care services, coordinated care efforts, and medications used to manage and treat chronic conditions while enabling the PCMH model of care.
SUGGESTED LANGUAGE CHANGE
We at the Patient Centered Primary Care Collaborative believe that Section 1201 of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. No. 108-173, section 223(c)(2)(C) of the Internal Revenue Code should change the language from-

“[a] plan shall not fail to be treated as a high deductible health plan by reason of failing to have a deductible for preventive care (within the meaning of section 1871 of the Social Security Act, except as otherwise provided by the Secretary).”

to the following -

“[a] plan shall not fail to be treated as a high deductible health plan by reason of failing to have a deductible for preventive care (including wellness activities, screenings, services, and immunizations).  In addition a plan shall not fail to be treated as a high deductible health plan by reason of failing to have a deductible for coverage for primary care services, medications related to the treatment and prevention of chronic disease, and payments for the coordination of care, or other services (such as behavioral, social, medication therapy management, disease management, and patient education) deemed to prevent disease and the progression of chronic disease .”
FINANCIAL RATIONALE FOR CHANGE:
The Marketplace Will Constrain Increased Cost:  A review of insurance policies available in the market place makes it apparent that HSA providers would not necessarily expand coverage for primary care services, medications related to the treatment and prevention of chronic disease, and payments for the coordination of care, or other services (such as behavioral, social, medication therapy management, disease management, and patient education) deemed to prevent disease and the progression of chronic disease not currently covered for which coverage yields questionable benefit.  This conclusion is based on the fact that insurance companies do not choose to cover all services or treatments allowed under the current law.  The reason for this is that insurance companies have an incentive to price their HDHP plans competitively compared to non-HDHP/HSA plans.
   Increasing coverage may result in increased cost, at least in the short term.  Insurers are unlikely to expand first dollar coverage if the result would be an increase in HDHP/HSA policy premiums that would eliminate the competitive price advantage they have over more traditional plans. The breadth or narrowness of what the law permits is only one factor taken into account in determining what should be covered by a high deductible insurance policy.  Policies too generous in their coverage may be over-utilized, requiring an increase in the price of the policy, making it unattractive to the insured considering a purchase of coverage.

Low cost policies are especially important for individual plan purchasers.  Only 59% of existing HSA/HDHP policies purchased in the individual market cover preventive care first dollar, although currently allowed.
  This is because individual market purchasers' insurance premiums may not be tax deductible.  These purchasers have an incentive to pay for preventive care through their HSAs rather than through their HDHPs.  As with preventive services currently, providing expanded first dollar coverage for primary care services, medications related to the treatment and prevention of chronic disease, and payments for the coordination of care as proposed, would meet with the same marketplace constraints.  However, large employers, government, and those plans offering Patient Centered Medical Home models of care (or other closely aligned models such as Accountable Care Organization and Health Home models) will be able to encourage beneficiaries to utilize these services and afford a way under these plans to allow expanded first dollar coverage for the services and medications recommended.
A Law Change Is Unlikely to Result in a Significant Revenue Loss to the Federal Government: 
 Although the revised law would enable coverage for primary care services, medications related to the treatment and prevention of chronic disease, and payments for the coordination of care, or other services (such as behavioral, social, medication therapy management, disease  management, and patient education) deemed to prevent disease and the progression of chronic disease to be covered by insurance, this change should not significantly affect tax revenues for three reasons.  First, the law change may result in an increase in HDHP usage, replacing some of the more expensive plans that carry higher insurance premiums, which would have the effect of reducing some of the tax advantaged dollars afforded to employers.   Second, should insurance companies determine that premiums must be raised to take into account the effect of the revised law, only the cost associated with the additional premiums (which for business purchasers are tax deductible) would affect tax revenues.  This cost, however, may still be lower than the cost of a standard, low deductible insurance policy.  Also, PCMH models of care have consistently shown to be cost effective (CCNC, Geisinger), potentially off setting additional insurance costs in an HDHP.  Third, recent data suggest that only a little over half of people with qualified HDHPs eligible to open an HSA, actually do so.
  The revised law is unlikely to provide the impetus to alter this participation.  Moreover, the maximum contribution that can be made to an individual's tax advantaged HSA is defined and capped by the HSA statute.  Changes in the law will not have any impact on the HSA cap and, therefore, are unlikely to affect tax revenues significantly. 
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